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INTRODUCTION

New Global Health initiatives, such as tdobal Fund to fight AIDS, Tuberculosis and
Malaria (GFATM), Global Alliance on Vaccines and fmunisations (GAVI), UNITAID,
Joint United Nations Program on HIV/AIDS (UNAIDSnd foundations such as the Bill
and Melinda Gates Foundation, have been criticahe increase in global health financing.
From 2000 to 2010, global health financing grewliyt percent annually. Although this
growth slowed from 2010 to 2015, global health ficing is still high, with US$ 36.5 billion
of financing disbursed in 261 Some of the largest providers have been the S @K
governments (US$ 13.1 billion and US$ 4.1 billioaspectively) and the Gates Foundation
(US$ 2.9 billion)!

The bulk of health financing is administered thrbugobal health organizations,
makingthem formidable players in the field of global hté&d Much of the previous focus
on these initiatives and organizations has beenheir efficacy, but, as the editors of this
Special Issue argue, the contribution of thesealblealth organizations @dvancing other
normative areas, such as human rights, has beetooked. This is particularly important,
because we generally know that international orgatidons can shape important normative
practices of actors, including states, at the ddindsvel3

In this article, we focus on the inclusion of humiaghts within the remit of the
GFATM. The GFATM is a global health governance argation, which was established in
2002 to disburse funds to developing countriesrtatde them to fight AIDSuberculosis,
and malaria. Human rights have always been integrélis,as using a rights approach at
the national level can tackle discrimination, whieklps people to overcome barriers to
contracting these diseases domestically, and esa$flates tocreate better access to
services. Additionally, human rights approaches naily help to fight against
discrimination and stigma but they can also contté to improvements of social
determinants of health, such as food, water, saioitahousing, andducation, all of which
are essential in creating effective responsesé¢séitdiseases. Consequently, the GFATM has
sought to integrate human rights within its finangi

Most states that receive GFATM funding are alreainatories to numerous
human ridts treaties, which illustrates some willingnessniegrate human rights norms
within their health governance practices. Howewafidence suggests that there is a still a
lack of “sustained behaviour and... practices thatfeom to ...international humarights
norms.”

In this article, we want to understand the relasioip between states and global
health financing organizations and how they seekdwance human rights in their grant
programs. We therefore ask: to what extent cangjlibancing instiutions shape human
rights practices at the domestic level? The articdes the case study of the GFATM's
experience of adopting human rights as an insotwdi norm and analyzes the implications
for the institution’s new role as a human rightsoaiavithin states. In particular, we argue
that the institutional design of the institution paacts on the ability of the GFATM to
substantively enhance human rights agendas withdallhealth governance contexts.

The article will proceed as follows: we firstgsent a short history of the GFATM
and its processes of integrating human rights comcewithin its work. Through the
application of sociological institutionalism in thalowing section, the article elaborates on
the motivations and implications of thé&FATM’'s practices. The sociological
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institutionalism framework can give us a better emstanding of the implications of
including new norms within global health governanicestitutions. The final section
highlights the tensions between the primary aihshe GFATM as a funding agency, its
obligations as a human rights norm entrepreneud aow it has adapted in these
situations. Thus, we argue that the GFATM has loaaldtapt its institutional system in order
to meaningfully promote a human rights agenn@lobal health governance, particularly
at the domestic level. In the conclusion, we unders the importance of institutional
context for understanding the constraints and opypdties for attaining healthelated
human rights.

ADOPTING HUMAN RIGHTS IN THE GFATM: M OTIVATION AND M ECHANISMS

The GFATM is a public private partnership (PPP) amat a traditional international
organization. PPPs are defined as “voluntary antalcorative relationships between
various parties both State and n8tate inwhich all participants agree to work together to
achieve a common purpose or undertake a spec8icaad to share risks, responsibilities
and benefits¥As a PPP, the GFATM relies on several UN agencidsch have specific
expertise to help in the grant implementation pesceThese include three ex officio
members without voting rights: UNAIDS, the World &lth Organization (WHO), and the
World Bank, which acts as a trustee to the GFATMh& organizationsincluding the
United Nations Children’s Fun@UNICEF), the United Nations Development Program
(UNDP), the United Nations Population Fund (UNFP#&e United Nations’ Refugee
Agency (UNHCR), and the World Food Program (WFRJI play distinct roles in ensuring
health services are delivered to domestatexts. These UN agencies have human rights
obligations under international law and must beame responsibility for human rights
violations on GFATM funded progran®s.

As a PPP, the legal personality of the GFATM is agnbus under international
law. When international organizations have legal perdtoynahey can conclude treaties,
bring claims under international law, and be hedgponsible for violations of this law
(including human rights violations). There is natgiin the GFATM bylaws, howevethat
indicates that its founders ever intended to givdése powers.

In this context, it is not party to the InternatarCovenant on Economic Social
and Cultural Rights (ICESCR), which enshrines tight to health. There is, however, a
positive duty undeGeneral Comment No ¥ér international organizations to cooperate
effectively with States in order to realize thedégbligations that would enable them to
maintain a right to healthThis was the view taken in 2012 by the Special Rapgur on
the right to health, who argued that, internatidfualders should ensutkat their financial
assistance enables countries to achieve the raghtealth. This is a positive duty and the
onus still remains on the state to fulfill any humrghts obligations.

Benjamin Mason Meier noted the new era of normati global heah that
allows for consideration of human rights in how tBEATM works with state8.This is
manifested through the ways in which global heaidtttors instigate new normative
frameworks with the aim of transforming global hibagovernance. Human right®ms
are particularly attractive for these global actbexause of their universal nature, as most
countries have signed the nine core human righeattes.

From the GFATM'’s inception in 2002, it was cleamtht espoused human rights
values of nondiscrimination in its foundational documeni#s.In 2008, the GFATM
introduced a Gender Equality Strategy, and in 2008pproved a Sexual Orientation and
Gender Identities Strategy as part of its burgegniuman rights strategies. These
strategies demandh &t countries applying for financing illustrate htiwe grant attempts to
address some of the human rights challenges of woared sexual minorities to create
better responses to AIDS, malaria, and tuberculosis
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For any of this to work, it is worth exaniimg how the GFATM understands its own
role within the global health governance arena thsgeks to operate. In order to be eligible
for grants, countries applying for GFATM programsbsit proposals, which are reviewed
by a panel of independent experts known as the iealh Review Panel (TRP) and are
considered for approval by the GFATM Board. The TRR board of independent experts
who assess the proposal for things, including ptérfor impact and soundness of
approach. They look at human rightsplications of the proposal as part of this pracEs

When the GFATM restructured its funding mechanismintclude human rights,
its aim was to ensure better human rights outcomesnded projects and create more
accountable forms of funding for healblutcomes. This would include new stakeholders at
the domestic level. These new stakeholders, Kegodéfd Populations (KAPs), are a central
component of the new funding mechanism. As painthefnew procedure for applying for
funding, each country is givea fixed allocation of resources. The Country QGhoating
Mechanism (CCM), which should have a wider numbfegparticipants from KAPs, is then
tasked with engaging in a country dialogue procddss deliberative process aims to
consider the epidemiologal data, national health strategic plans and thst performance
of health programs in order to draft a concept reotd budget. These are then submitted to
the GFATM for consideratio®® The TRP reviews each country submission and may
recommend that theountry make changes to areas of the concept naiedier to prioritize
better the needs of the KAPS,

The GFATM has also hired evaluators who are coraetén human rights practice
to ensurethat members of the KAPs can meaningfully partitgpan the design,
implementation, and monitoring of GFATflinded programs. To make this possible, the
GFATM Board provided US$ 15 million to support bdes inclusion through greater
representation when making concept notes. Furtheemte GFATM tightened its fes,
stating that greater participation of civil societyd community groups as primary and sub
recipients of grants would be essential to bettnvise delivery and implementation of
grants.

The broadening of participation has been successfusome countries. For
instance, in Morocco, the CCM now has a selectiéob @oting members (out of 33) to
represent vulnerable and messtrisk populations (the other two represent peoplag
with HIV and affected by tuberculosis). Creatingohder participdbn was particularly
tricky in a country where there were no existing@dations representing these groups,
because homosexuality, prostitution, and drug use all illegal. The successful
incorporation of these groups was due to civil sbcinvolvemat. 4

The GFATM also stipulated minimum requirements hunrigghts standards in
Global Funded programs, particularly ndiscriminatory access to services; respecting and
protecting informed consent; confidentiality ancttight to testing and treatmernke use
of only scientifically sound and approved medicireesd medical practices; not employing
methods that constitute torture or cruel, inhumandegrading treatment; and the use of
medical detention only as a last resort. Furthermpmdhe GFATM alsocreated more
stringent mechanisms for reporting human rightdations?® By creating these human
rights strategies, and making it fundamental tor@igtinized practices, the GFATM has
been pushing a human rights agenda within healtidifug for HIV/ AIDS, malaria, and
tuberculosis.

Yet, despite these many commitments, the PPP siraadf the GFATM means
that it is not an implementing organization, sordlies on the principle on country
ownership, which transfers the role of implemematio domestiactors. This means that
countries are supposed to drive the process oflitegtheir domestic health priorities, with
the GFATM acting merely as a financing agent. Thisns to make programs more
sustainable. Many stakeholders, including donocsivests, and scholars, were critical of
the fact that some countries who had received GFAfliMding for HIV/AIDS were
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persisting with discriminatory laws and policiedyieh jeopardized AIDSelated programs.
There were also serious concerns regarding the-terrg sustainability of GFATM funding
in countries where human rights were being routin@lated.

So why has the human rights implementation beeficdlf in the context of this
global health institutional configuration? In thellbwing section, we conder the
institutional contexts, and especially constrainnsinstitutional design that impact on the
GFATM's ability to influence domestic actors whosalfunction within the global health
institution.

ADOPTING HUMAN RIGHTS: INSIGHTS FROM SOCIOLOGICAL INSTITUTIONALISM

New institutionalist theory understands institutsoto be formal and informal “sets of
mutual expectationbetween people, that have become more or éashuring and that
have crystalized intaqule systems$1® The practices that determine the outcome of a
particular institution’s policies are therefore danined by the routinized behaviors and
actions that have been embedded as part of thgmesithe institution- this is, its core
identity

Taking this efinition of institutions for granted, the globakalth institution
under consideration includes the GFATM, its fundexnsd the recipient states it funds.

At the time of institutional design, the founders the GFATM were mainly
concerned with efficient financing mechanisms toipéeent countries. Human rights were
an additional consideration with regards to thecifficy and sustainability of this new
mode of funding. If there was a normative elementhe establishment of the GFATM, it
was simply toestablish the standards through which other glbleallth organizations and
initiatives could fund pressing health problemsefidé was an idea that it needed to deal
with notions of discrimination, but the onus waalfgon other actors and states to ecke
this. As part of institutional set up, the GFATMieel on CCMs for implementation and as
the means to achieving local ownership. CCMs idela wide range of stakeholders that
prepare the funding application to the GFAT™MThe CCM is intended to esure local
ownership by designing health initiatives that arest suited to local needs.

Health financing and local ownership may be consedethe GFATM’'s core
organizational norms, since they serve as “stanslaol appropriate behaviol#
endogenouly and exogenously in its relationship with statdsiman rights are central to
delivering this financing. In adding on this newrng however, the GFATM is attempting
to renegotiate the standards of appropriate bemafdo actors within global health
governance structures. In so doing, there is a disgtdmpt to change states’ behavior
“through both instrumental choice and social leaghio adhere to these new valués.”
Further, this adoption of human rights norms raigggectations on the part ofatstates
about the remit of the funder.

Sociological institutionalism suggests that the wayough which new norms
become transposed is through institutional isom &mh Institutional isomorphism is the
process whereby institutions adopt new practic&smhbee it is seen as the right thing to do.
Given the proactive discourse around the right éalth in the ICESCR and in General
Comment 14, the GFATM arguably had a moral obligatias a healthelated agency, to
consider what human rights means foratgn area of global health governance. However,
as an international funder, how far should the GMAGo in assuming responsibility for
human rights violations in its funded programs?

While the introduction of new norms like human righwithin the GFATM
introduced new rules of appropriate behavior, theres wab guarantee that other
stakeholders would accept them, and we see sondemee of this later when we show how
states challenged these norms through-helirted compliance. In other words, it is
possble to deviate from the intended rules, as themudtie dutybearer of human rights
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obligations remains the state party. For the GFATBims to work, they needed to be fully
accepted by the CCMs (in principle these are madusive than state partiesseating
problems in implementation). Consequently, desgiteefforts of certain actors (or agents)
within the GFATM, there were gaps between norm cdtmment and compliance.

In the past, this lack of compliance by states tfeative global funding mani¢ed
itselfthrough domestic human rights failures inpilementing GFATM grants. For instance,
despite several attempts to try and make the CG\sasentative, in order to ensure that
the grants included suitable human rights initiasifor these group®,2010 survey of all
the GFATM grants revealed that only eight percehtepresentatives on the CCMs came
from people living with HIV/ AIDS?2 This failure was acknowledged by the then headeft
GFATM, Michel Kazatchkine, who argued that, “theckaof support for programs that
protect and promote human rights is one of theifai$ in the response to AID&”

The mismatch between the priorities of the actoithiw this institution, the
GFATM, on the one hand, and the states on the ottear be explained by the
actors within that institution. It is assumed that

actors may be rule makers’ but take existiudes as a starting point for defining
their own identities and interestSonversely, actors may also be rule takers’, but
nonetheless modify or even overturn those rulemftone to time?4

Institutionalization is a dynamic process that dehsian undrstanding of the perspectives
of all actors involved. In response to these fakithat were critical to achieving effective
grantimplementatiorthe GFATM changed its grant model, explicitly conttitig to human
rights in its 20122016 strategy® As aresult, the GFATM now aims to i) integrate human
rights considerations through the grant cycle inigrease investments in programs that
address human right=lated barriers to access, and iii) ensure thatGFRATM does not
support programs that infrirgupon human right®. By explicitly asking for the inclusion
of human rights considerations within its progranise GFATM was also demanding that
its recipient states take human rights seriougigréasingly, therefore, we see the role of
the GFATM chaging to that of a “gatekeeper,” creating a seoidfsuman rights safeguards,
such as greater participation of key minority greupr efforts to deal with discriminatory
laws and policies, before it will allocate funding.

The GFATM inclusion of human ghts processes and procedures into the core of
what the institution does can be thought of asiinsbnal layering. Institutional layering
refers to a process where new elements are attach@&d processes, not with the intention
of replacing the corelements of an institution but in addition t&itn this sense, whereas
the GFATM is a funding initiative whose core aimtésfund and promote local ownership,
it also champions the inclusion of human rights eéhat transforming the global health
governance institution. In other words, it promotes hamrights consciousness from states
in order to enhance local participation.

According to Van der Heijdedayering is motivated by the desire to close thp ga
between intentions and outcom®4n the GFA'M’s case, there are huge reputational costs
for grants that are not complaint with human rightsms even though the obligation may
be on the state party. Thus, the adding of extram&n rights obligations on state parties
enables the GFATM to realizesitore aims and retain its legitimaty doing so, the GFATM
has contended with several challenges. In the segtion, we explore the limitations and
adaptations that the GFATM has engaged in as a mapromote human rights.
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THE CHALLENGES OF ADOPTING HUMAN RIGHTS BY A GLOBAL INSTITUTION

Although it has achieved a lot in terms of humaghts, there are a number of constraints
within the institution that make it difficult forhe GFATM to achieve all its aims. First,
organiations like the GFATM have often faced challengingtitutional contexts, due to
their reliance on donors and other UN agenciesclwltcan have an impact on institutional
capabilities. Second, the organization’s focus ocal (country) ownership as a maldof
governance has made it difficult to implement hum@aghts in practice. Third, the
organization had to contend with the amorphous natf human rights, which is at odds
with its performancéased funding model. Last, we argue that humantsighneholistic,
which means that it is hard for an organizatioffiutod some rights at the expense of others.

Challenging Institutional Context

As we discussed above, the institutional desigthefGFATM means that it not an
implementing agency, relying on its donors to figarit adequately and state parties and
other UN organizations to implement grants, whiclstdnces it from human rights
obligations. Allthe partners have different agendesich can make it difficult to prioritize
human rights norms sufficiently. However, as anarigation, the GFATM bears huge
reputational costs if there are human rights violas on any of its grants.

For instance, in 2012, when human rights were intretl as an explicit norm of
the GFATM, the institution also undertook a majestructuring, aimed at cutting costs, in
order to try to appease its donors. This led toddparture of the executive direct Michel
Kazatchkine. His departure precipitated the deparof many key personnel with human
rights expertise and who had developed the genddrsexual minorities programmés.
This upheaval inevitably harmed implementation immy countries. Subsequently, the
GFATM recruited new staff with longstanding expegiin human rights and introduced a
Staff Human Rights Task ForééThe reality of being a funding agency as opposedrto
implementation agency means that staff lack theueses necessary to police human rights
behavior in all 140 countries at the same ti#thEo counter this, the GFATM has now given
the Office of the Inspector General power to inigste human rightwiolations32 In
instances where the Inspector General cannot impes, the GFATM can share
information with the relevant UN agencies that nhaye a normative institutional mandate
to investigate?

Reliance on Domestic Partners

The ability of an istitution to implement human rights norms dependstates
buyinginto the process. However, these statesralsst deal with competing interests from
different stakeholders at the ground level, whiclakas it hard to use human rights to
address inequalit as this approach often involves some redistiitnutof resources. A
human rights focus that sticks to recognizing theskerabilities at the domestic level
would be particularly problematic in countries wheninorities, such as women in largely
patriarchal societies, gay and lesbian groups, and disegs, are seeking rights that are
currently enjoyed by the majority of citizens, &sstoften involves redistributing resources
from the entrenched majority to minority groups.

Because of these considéioms, states often refuse to prioritize human tégh
considerations when applying for grants from theAGH®. Data from UNAIDS’ FastTrack
modeling illustrates that, in many instances, coigstare simply not requesting funding
for human rights intervendahns34 Tinashe Mundawarara, who is with Zimbabwe Lawyers
for Human Rights, explained the rationale behint thithin the South African context,
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arguing that “there is less appreciation of the chée cultivate human rightbased
responses in Southern Afd and, hence, less inclination to include therprioposals.®®

The GFATM has, for instance, always tried to get ttoices of minority groups in
the application process of the grant, so that thmhn rights approaches countries apply
are those that amaost useful to communities. However, this proceas fometimes been
unsuccessful, and, even in those cases where tétitution was able to attract more
participants, this did not always translate to pr@ritization of programs that focused on
the specific human rights needs of people from KAPs

Moreover, greater participation does not necesgardnslate into greater human
rights protection, especially in health. Human tiglparticipants and health professionals
may have different agendas, and different humahtsiggroups may also have different
priorities for resource allocatiotT.Human rights advocacy groups are not homogenous. To
use an example, a women’s rights group may notmataally support the rights of female
sex workers. Because the HIV/AIDS epidemic affegtsnen who contracted AIDS, often
from their husbands, sex workers may be perceigeplaat of the problem. There is thus no
incentive to work toward the same outcomes, ang thay even work at croggsurposes?8
This raises quéins about the practicalities of effecting changeshe context of existing
domestic practice. In response, the GFATM is imsiegly funding programs to enable
traditionally vulnerable groups to access informatihealth services, and treatméht.

The GFATM has also tried to address the issue ofeggrve environments by
creating spaces for these groups. For instance, Gff&ATM has arranged to fly
representatives belonging to criminalized groupisadtheir home countries in order to give
them the pace to consult on human rights issues. This caatioh period has been useful
in raising awareness about the human rights isafdbe LGBT populatiof® in some
countriest!

Other efforts to encourage participation include thtroduction of alternate funding and
targeted schemes to encourage participation of unights groups. This includes funding
for regional groupings, which has tended to focuisn@rily on issues affecting KAPs. For
instance, in 2016, 15 Regional concept notes weaterstted to the GFATM, which dealt
with a diverse range of interventions, such as haeduction for people who inject drugs,
and the removal of legal barriers and supportiveises for people with disabilities, and
community system strengthening.

In these cass, the GFATM has also used its public role to fieaf that the
commitment to human rights is contingent upon impmg legal, policy, and social
environments that hinder the scalp of effective responses to HIV/AIDS, malaria, and
tuberculosis. For instance, when Uganda passeDitd law on homosexuality, the GFATM
was a vocal critique of these asiscriminatory laws. The GFATM decried the new
legislation for providing “significantly tough[erpunishments against gay people” with
“grave implicationsfor public health™3 This kind of signaling is important in the
promotion of human rights, as it adds to the urda¢munderstanding of what protections
are necessary for minority groups in order to medemost of GFATM programs.

The Problem of Measing Human Rights Effectiveness

As a funding organization, the GFATM prides itself its “resultsbased model”.
This means that it only finances health initiativesose results it can measure. This focus
on accountability by focusing on performanceshlaeen integral to its success as an
organization. Its website proudly proclaims thag thstitution can measure impact in many
ways, through the number of lives that are saved the rate of decline in HIV/AIDS,
tuberculosis, and malaria. Under the new fundinigiglines, the GFATM wants to see what
it calls “smart programming that creates the strstgmpact,” which refers to programs
that reach the most affected populations.
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When the institution approves a grant proposal, ndoes receive their

disbursements in installments. Only when they havestiated that they have performed
adequately can they access the next disburseftent.
Previously the GFATM relied on indicators that weret specific to human rights; rather,
the focus was on measuring etither interventions worketh. These were known as Key
Performance Indicators (KPIs). Unfortunately, théseicators took about 15 months to
take effect. When finally approved in mD 13, the KPIs of the GFATM consisted of 19
indicators, three of them were strategic and 13ew&ctivitybased, and these helped to
assess the GFATM’s grants against the 20026 Strategy® The Secretariat reported to the
Board against these indicators twice a year. Thstnelosely related strategic objective on
human rights was number 4, on promotion and pradacbf human rights. In response to
this, the GFATM measured this criteria againstitsnan rights investments.

Some of the KPIs were criticized for not reflectitfge challenges posed by the
Fund’s strategy onot allowing corrective action when it was founccassary. For instance,
strategic action 4.3 on integrating human rightssiderations throughout the grant cycle
was not measured with a KP1.Although a report of the Office of the Inspectorn@eal
found that data collection on KPIs was generally gamcen then, they were found by the
OIG to be poorly designed, and not a good measfitbeoimpact the Fund was having in
the countries it supports.

In response to these concerns, on June 15, 208 GEATM board launched the
20172022 Strategic Key Performance Indicator Framewdrkumber of these indicators
focus on human rights in relation to the Stratelf.l 5 tracks coverage of services for key
populations, KPI 6 and 7 deal with resilient anstinable health systems, and KPI 8 and
9 deal with gender and age disparities and humgimtsibarriers to acce43Apart from 12
KPls that will measure the Fund against its strategjectives, “the new implementation
KPIs will track specific inputsputputs and outcomes needed to meet those objscaval
the thematic reporting will provide results acroiss full results chain, drawing on financial,
procurement, and programmatic data.”

The Realities of Funding a Limited Number of Rights

As a funding institution, the GFATM'’s focus is nextensive. Due to increasingly
limited resources, it has a clear mandate abouttwthmust fund. This in effect focuses on
a narrow range of rights. However, it is difficulb separate human rights from the
underlying determinants of health. For instance, tswere that women get tested for
HIV/AIDS or malaria during antenatal health visite counter discrimination, it is
necessary to invest in health centers, communitgrawess to enhance knowledge about
sewices, labor protections that compel employers iee ghem adequate time off for
antenatal visits, and transport services to easiess the health centers. Doing all this is,
of course, expensive, and consequently unattainabla practice of GFATM, abpite its
obvious benefits. Giving this link between the unlgiag determinants of health and the
ability to shape human rights practice, some satsdi@ave suggested that the GFATM would
have to broaden from just three diseases and moward becoming “Global Health
Fund.®>The GFATM has tried to address this through thalkkshment of its new KPlIs,
which will move beyond focusing on specific projetb a more holistic approach, aimed at
ending the three epidemics. Furthermore, the notibfthematic reporting” will also help
the GFATM to measure sectavide progress, which includes other global healttoes who
are working toward similar aims at the country leve
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CONCLUSION

In this article, we have assessed the uptake ofdrumghts as a norm of the GFATM.
Although present in the founding documents of tHAGM, human rights have developed
as only a secondary norm of the GFATM. As the asialghows, the secondary nature of
human rights within the GFATM initially created dilemges in the transposition of human
rights norms within domestic contexts. Through thpplication of the sociological
institutionalist framework of “layering,” we illusated how the GFATM is counterirsgates’
deviation from human rights norms by strengthentimg conditional nature of its funding
against much stricter human rights criteria thaw@nts to see in its grant applications.
Furthermore, the GFATM now signs agreements withindoies that iclude five minimum
standards for human rights. Anyone who witnesshsman rights violation can report to
the Office of the Inspector General, who has arigaltion to investigate. These safeguards
create much more stringent human rights standahds ae prudent for the longerm
survival of the GFATM, because the increased actability embedded in its institutional
design exposes it to increased scrutiny. The siscoéthese new norms remains to be seen
in practice.

However, the low percentage ofsmurces spent on human rights against total
GFATM funding still illustrates the secondary natusf the human rights norm. In 2016,
the GFATM was spending approximately 2.3 percenAldS funding on human rights
initiatives32 This is still very low, andn order to be more effective, this would need iger
substantially. Arguably, this will be a tough sfelt its donors, especially in an environment
where there is a push back against global respoteskealth problems. However, human
rights remain a normative good, and so cannot lseadded. Indeed, the work of the
GFATM will remain crucial to ensuring that humamghis is mainstreamed as part of health
governance in its recipient countries.
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The World Bank and The Right to Health:
A Study of the Institution’s Rights-Based Discourse

Yusra Ribhi Shawaand Jennifer Prah Ruger

While the World Bank has integrated rigHiased principles in the implementation of
some health programs that it finances, it contint@sieny a formal legal obligation for
human rights. Employing thematic and discourse gsas, this study analyzes the ways
in which rightsbased approaches are incorporated into World Baeklth development
discourse, examining achievements, obstacles, apgdodunities. We descrilthe
evolution of human rights discourses in the WorlhR’s halth engagement, beginning
at the time of its establishment before it was fatljpinvolved in health sector lending.
We find five key institutional factors that chalggnthe advancement of righbsased
approaches in the World Bank’s health work: unresdllegal obligations stemming from
the institution’s founding documents, the World Rareconomisdominated culture, its
staff's lack of knowledge about human rights apasion and policy, opposition by some
country stakeholders, and competition withenging development banks. Despite this,
there are three opportunities for integrating rigtt health approaches within the World
Bank: internal research activity supporting humaights commitments in development,
pressure exerted by NGOs and civil sogidtrough their monitoring of the institution, and
the establishment of the Nordic Trust Fund, whiehves to increase staff awareness of
human rights and its application to their work. &ivthe World Bank’s historicé¢gal
resistance to a rightbasedapproach, we end by arguing for an ethical dem aordhfealth
equity, which may be effectuated by a policy framedwrather than a legal fight to
health”approach.

INTRODUCTION

Over the last several decades, the World Bank Haged a central role iglobal health
development lending and practice and is increagimgtognized as a prominent global
health governance leadérWhile the Bank has had an impact on the healtlthoke
residing in low and middlncome countries (LMICS3jit is also critqued for its human
rights record. Philip Alston, the United Nationsegml Rapporteur on extreme poverty and
human rights, has proclaimed the World Bank to b¢haman rights free zoneé”;an
estimated 3.4 million people were economically drypically diplaced by Ban¥unded
projects between 2004 and 2013nd individuals affected by Barflunded interventions
report not feeling safe to ask questions or exptéssr feelings about the impacts that
World Bank projects have on their wdileing®

The Bank’s human rights discourse, however, is neither clear nor well
understood. There are instances where World Barditherogramming and policies are
perceived as fundamentally supporting or detractiog a rightsbased approach. On one
hand, the Bank isommitted to improving the wellbeing and healthtloé poor in LMICs,
given its pledge to help countries achieve univehsmlth coverage and as reflected in its
“twin goals” of ending extreme poverty and promaishared prosperity, which contribute
to the realization of social and economic rights. the other hand, the Bank is historically
resistant to adopting a formal righbssed framework due to guidelines laid out in the
institution’s founding documents, which explicigyohibit the institution fom meddling in
a state’s internal political affairs.

We examine the Bank’s rightisased discourse in its engagement with global healt
over time. While the World Bank was absent in globaalth efforts in the first several
decades following its estabtiment, it presently manages an active Health, Niotrj and
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Population (HNP) portfolio of $11.5 billoh,has been the world’s leading funder of
programming and policies that address HIV/ AID&nd plays one of the most significant
roles in global health aoperatior® An understanding of the Bank’s ‘right to health”
discourse is critical given its pivotal role in tlgbobal governance of health and in its
determination of health investments, institutiodavelopments and policies of LMICs, and
thebroaderglobal health agenda.

We begin bydiscussingthe origins and meaning of a “rightesed” approach,
considering the implications that a commitment toight to health” might have in practice
for the World Bank before describing the methodglegnployedin this study. We then
describe the evolution of righiased approaches in the Bank’s health discourseaaat/ze
the factors that present opportunities for advagcightsbased approaches in the Bank,
as well as those that have historically challenigethstitutional advancement. We conclude
by arguing that the World Bank’s embrace of an eahdemand for health equity, rather
than the pursuit of a rightsased discourse, will better enable the Bank tovdelmproved
health development outcomes,vgn that such a reconceptualization transcends the
identified challenges that persistently impede itusional advancement of rightsased
approaches.

M ETHODOLOGY
Framework for Understanding the ‘Right to Health”

The “right to health—enshrined in theConstitution of the World Health
Organization (1946), thinternational Covenant on Economic, Social and @t Rights
(1976), and the Declaration of Aim&ta (1978), among other formal documentss
understood as “thdght of everyone to the enjoymeatthe highest attainable standard of
physical and mental healtf It is botha freestanding right and constitutive of other tigh
given that its realization is a precondition to #rgoyment or definition of rights related to
various types of economigpolitical, social, cultural, and civil right8.Practically, a rights
based approach to development seeks to ensure hbatan rights criteria (i.e.,
affordability, accessibility, acceptability, qualitand availability) and principles (i.e.,
accountabity, participation, nondiscrimination, sustainability, and access to imi@tion)
are accounted for during the course of developmiimtaddition, rightsbased approaches
support rightsholder capacity to claim their human rights andydbearer abiliy to meet
their responsibilities? We accounted for these criteria, principles, antigabions in our
analysis of the World Bank’s “right to health” daeorse.

Data and Analysis

We adopted a twdevel case study methodology of the World Bank asdHNP
Department. Unlike quantitative methodologies, tase study method is ideal for this
research question given that we seek to study aptexnsocial phenomena, have no
possibility of controlling the events that unfolded, and artgerested inanswering “how”
and ‘why” questions$3 In order to minimize bias and increase the validifyur findings,
we triangulated across various sources of dataweaé drawn from different sourseand
at different timedg4 This included archival data, World Bank strategisl reports, peer
reviewed literature, as well as relevant reportd atatements from the media, NGOs, other
international organizations, and civil society mtmming World Bark activity. We also
conducted semstructured interviews with keinformants within the World Bank: from the
Legal Department, Nordic Trust Fund, and the HNPp&é¢ment.

Employing thematic and discourse analyses, thidy#analyzed the ways in which
rights-based approaches are incorporated into World Baaeéth development discourse,
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examining achievements, obstacles, and opportumit@e constructed a historical
narrative of key events and conducted a discounsdyais® of relevant Bank statements
and formal strategies by analyzing the conscious andonscious agendas and meanings of
selected texts. We also undertook a thematic aisdtysf the collected data. We used an
iterative process in developing the codesijth the coding evolving as addial data were
collected. Initial codes for analyzing global hibadliscourse at the World Bank were based
on the identified human rights criteria (affordatyil accessibility, acceptability, quality,
and availability) and principles (accountability,apicipation, nordiscrimination,
sustainability, and access to information). Thisakled us to examine how discourse
derived from World Bank publications, speeches, dadisions reflected the Bank’s rights
based actions and policy decisions (or lack thérim its health policies and programming.
Initial codes for analyzing the factors shaping thgportunities and challenges for the
Bank’s rightsbased progress were based on a policy determinam ework!® which
describes five general types of factors that aneotlyesized or have been found to influence
implementation outcomes: 1) characteristics of ilm@lementation object (in this case,
human rights); 2) characteristics of the user/adofthe history, internal policies, and
culture of the World Bak); 3) characteristics of the end users (the matétates and
populations affected by World Bank intervention); gharacteristics of the context (the
global political and policy environment, includintge actions, policies, and strategies of
other intenational financial institutions, international orgaations, and NGOs); and 5)
the characteristics of the strategy or other meahdgacilitating implementation (the
research conducted, legal opinions crafted, andtieatpolicies constructed internalby
the World Bank that are relevant to human rights).

THE EVOLUTION OF RIGHTS-BASED APPROACHES IN W ORLD BANK DISCOURSE
The World Bank’s Governance, Establishment, andyE¥ears (194519605s)

An understanding of the World Bank’s righlbased discoursaihealth requires
an examination of the institution’s governance aastablishment, well before its
engagement in health lending. Established in JA#4land beginning operations in 1946,
the World Bank’s original goal was to finance thespwar Europearcountry economy,
focusing on large physical capital and infrastruetprojects. A specialized agency of the
UN, the World Bank Group is composed of five “memlirestitutions”. The largest of these
institutions are the International Bank for Recamstion (IBRD), which offers loans to
middle-income countries, and the International DevelopmaAssociation (IDA), which
offers concessional loans and grants to the woniderest developing countries. Both
institutions share the same leadership and staffreave a mandate to assist development
efforts in their member states. The World Bank’® T®untry shareholders are represented
by a Board of Governors, which is composed of mendoeintries’ ministers of finance or
ministers of developmer®.These governors delegate specific duties to thekBadBoard of
25 Executive Directors (ED), who are responsiblesielecting the President for a fiyear,
renewable term and approving all institutional lsaand policie$® ED designations are
based on member state financial contributions. (thg United States is represented by one
ED, while fortyseven subSaharan African countries are collectively repreasenby only
two EDs)?1

At its establishment and over the firsiuple decades of its existence, the World
Bank was explicitly resistant to considering humraghts. As stipulated in its Articles of
Agreement, the institution’s founding documents World Bank saw itselfas an economic
development agency and cleaforbid the institution from intervening in any cotrg's
internal political affairs or engaging in decisiomaking based on political consideratiotts.
Article VIII, Section 5(f) of the Articles of Agreeent states that:
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The Bank, its President, officeasid staff shall not interfere in the political afa

of any member, nor shall they be influenced in thagcisions by the political
character of the member concerned. Only economitsickerations shall be
relevant to their decisions. Such considerasi@hall be weighed impartially in
order to achieve and carry out the purpose andtfans of the Banks3

The World Bank’s unwillingness to uphold principlehuman rights in its policies and
lending practices became particularly evident ia 1860swhen the institution decided to
— in defiance of a series of UN resolutionspprove several loans to Portugal and South
Africa, despite their respective colonial and apaitl policies?* The World Bank
overlooked the human rights violations occurringli®se countries and cited its apolitical
character for its decision to move forward withlgan supporg?

The World Bank’s Increasing Engagement in Polisiesl Interest in Health (1970s)

Robert McNamara’s presidency (1988) marked several unpretented shifts in
World Bank policy— having direct implications on its health and hunraghts discourses.
Under his leadership, the Bank moved from projextpblicy-based lending® began
venturing into areas of social development thatedno improve the health and wdleing
of LMIC populations, and became centrally engagediieas of national politics and law
that historically were understood to be outsidéehaf scope of its Articles of Agreement (i.e.,
the promotion of “good governance” as critital development}? recognizing that such
“political” efforts were fundamental to ensuring ethsuccess and sustainability of
development initiatives. Despite these transform$i the World Bank resisted
acknowledging a formal link between political andilorights, economic development, and
good governancé

Two policy areas and one approaetpopulation, environment, and basic needs
respectively- emerged during this time and served as precursorthé World Bank’s
involvement in health. We examine how developmeéntsach of these areas reflected and
shaped the institution’s right to health discourse.

The World Bank’s Population Projects Department FPNbegan operations in
September 1969 and provided the Bank’s first popaifaloan to Jamaica in9%02° As
noted by Dr. Kanagaratnam, PNP’s first directoe Bank decided to enter the population
field primarily because “it became convinced thta¢ attempt to raise living standards in a
great many developing countries was being seriousyerminedcy population growth 30
Instead of advancing a population agenda becauaeohcern for the intrinsic sexual and
reproductive rights of women in LMICs, the Bank'svolvement in this area was largely
instrumental: seeking to “achieve fertility decliire the quickest and most effective way
consistent with the realization of national seeiconomic development objective¥.”

The Bank’s interest in the environment also devebmuring the 1970s. The
relationship between the Bank’s development initied, the environment, and the health
and weltbeing of the populations that were impacted wagafticular concern to the
appointed environmental advisor, Dr. James {%He drew attention to the traumatic
effects that Bank supported projects wédraving on indigenous populations in LMICs. Dr.
Lee’s concern and outside NGO pressure to addhsssituation ultimately led the Bank to
develop a tribal policy and practical handbook, ethinember countries resisted because it
infringed upon their sovereign rights regardingithpeople3s

In 1976, the basic needs approach (BNA) in develeptremerged, introduced by
the International Labor Organization’s World Empiognt Conferencét and was rapidly
taken up by the World Bank because historical polapproaches that focused on
maximizing GNP per capita were not facilitating thetomatic “trickle down” of economic
growth to the pooB>BNA, which promotes the satisfaction of basic mé&tkmneeds for food,
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material, health, shelter, etc. before moving oottoer “higher” needs, was seen as a means
of directly addressing poverty reduction among thest vulnerable populatior?§. An
approach that continues to dominate developmemtodisse, some scholars characterize
BNA as a forerunner to the human rights approaciRAH However, there are several
fundamental differences: BNA focuses on inputs amekting needs, while HRA focuses on
processes, outcomes, and realizing rights; BNA addes proximate causes of problems,
while HRA addresses structural casseand in a BNA, individuals are “objects of
development interventions” and “deserve assistdnedhile in HRA, individuals are
“empowered to claim their rights” and are “entitlerlassistance?”

Establishment of the Health, Nutrition, and PopidatDepartment (1980s mid-1990s)

Health became a formal area of institutional foénsOctober 1979 with the
establishment of the Population, Health, and NignitDepartment, which was ultimately
renamed as the Health, Nutrition, and PopulatiomNFH) Depatment3® A background
paper for the 1980 World Development Repgdidentified five factors that led to the World
Bank’s increased interest in and commitment to theadne of which was a concern for
human rights and meeting the basic needs of the gt arose in the mid970s40 In fact,
the World Bank’s lending in health and the sociedter broadly and also its incorporation
of poverty reduction strategies are cited in Banlblications as major contributions to
advancing social and economic righnsLMICs.41

However, the Bank’s motivation for health lendingavalso largely instrumental.
As described by the World Bank’s Independent EvidbraGroup, its involvement in health
was expressed as a means to an end, rather thandaitself (e.g., amtrinsic concern for
population rights), given that the institution séuigo improve HNP outcomes in order to
increase poor productivity and national economiocovgh?2 Furthermore, HNP’s
establishment and early years coincided with theaadement of thee Bankwide policies
that represented a fundamental derogation fronglatsibased discourse: the promotion of
structural adjustment lending, user fees, and pizadion.

Throughout the 1980s and 1990s, the Bank compealtmhtries to implement
structual adjustment policie$ At the time, the Bank believed that structural adjoent
would lead to poverty reduction through trade lleration, increased competition from
the private sector, and devaluing of overvaluedrencies** In reality, between 9480 and
1992, world debt rose from $0.5 trillion to $1.2lton, with many of the countries adopting
structural adjustment policies shouldering the gesadebt> Moreover,the policy led to
growing health inequalities and disrespect for theman ridnts of LMIC populationgg
resulting inhalf a million young children dying over a one ygmariod 47

At around the same time, the World Bank highlightezker fees, which involves
levying a fee for using public sector health seesicas an instrument fanobilizing
resourced8 Research concerning user fees has since reveadddtib policy resulted in a
decline of service utilization, especially amongmen and socioeconomically deprived
populationst® Despite the World Bank claiming that it does noppart user fees in its 1997
sector strateg® many NGOs and health experts continue to blameNbeld Bank for its
introduction, advancement, and failure to put opiodicy that rejects its us@.

Finally, privatization in World Bank policies begagrowing during this time.
Loans with privatization as a condition tripled tveen 1990 and 2002, despite the World
Bank advancing that it does not force privatizateonthe poof2 Critics expressed concern
about the negative effects that the institutiordsking of privatization was having on LMIC
health33 since successfully working through privaegector providers necessitates intricate
health information systems and administrative calgés that a majority of LMICs
typically lack54 Privatization alsgpromotes the fragmentation of the health systemiclwvh
makes a state’s implementation responsibilities enaifficult and “complicates oversight
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and the promotion of a righdsased approach to healt?.In fact, private healthcare
institution aims often erge considerably from human rights princip¥s.

The Wolfensohn Era: A Shiftin Human Rights Diseaufmid1990s— mid-2000s)

Under the leadership of President James Wolfensd9852005), the World
Bank increasingly became one of the world’s latgglobal HNP financiers, with annual
commitments of $1.3 billion in 1999.Despite making significant contributions to health
services and policies across the world and becomiogntral actor in global health policy
debates8 it was also increasinglgritiqued for undermining rightbased principles in its
health initiatives. For example, the DALY (disabyliadjusted life year), a measure of overall
health and life expectancy of different countriggs introduced by the World Bank in
199359 and waswidely criticized for violating rightsbased principles by discriminating
against the disabled, young, and elderly, as wellvamen and future generatioffsin
addition, the rightdased criteria and principles of quality and acdalility were
perceivel to be undermined, since the World Bank’s Operdsidvaluation Department
concluded that only 64% of HNP projects were satisdrily completed between 1975 and
1998, with most of health projects insufficientlyefining and monitoring progress toward
HNP development objectives” and accounting for andir@ssing health determinants
generallyé! Also, the Bank’s health work was insufficiently apdo outside scrutiny,
detracting from rightdased principles of access to information and actahility, given
that as of 1998, there had only been two reviewsrodssioned externally by the Bank of its
health activitie$?

Despite these critiques, Wolfensohn’s presidencyalyaed unprecedented
discussion on human rights more broadly within tWerld Bank. Fo example, his
appointment coincided with the early years of thedection Panel, established in 1993. The
Panel investigatess when prompted— the World Bank’s compliance with its own
procedures and policies as a means to safeguangleoand the enviroment impacted by
its projects’® Because it empowers those marginalized by World kBanojects, the
Inspection Panel forced the institution for thesfitime to confront and address cases that
raised human rights concerns. Several Panel dexdsioncering underlying determinants
of health have highlighted instances in which WoBdnk procedures and policies may
necessitate the Bank to account for human righdedsé* These cases have directed the
institution to: consider the wider consequenceblwhan rights violations, not just when
they have a direct economic effect on the proféayaluate a country’s general state of
human rights and governance when planning and oegrqut its project$é and account
for the human rights protections covereda country’s constitutions or laws and ensure
that institutional funding does not violate a coydg international human rights
commitments’

A second key development during Wolfensohn’s tenwas the legal opinions of
General Counsels Ibrahim Shihgt#832000) and Roberto Dafiino (20@2906), which
created the legal space for the institution’s eregagnt in topics that were once considered
too political and recognized the relevance of hunréghts within the World Bank’s
development work8 Both recogized that the “Articles of Agreement permit, amdsiome
cases require, the Bank to recognize the humantsiglimensions of its development
policies and activities®?

Dafiino and Shihata also advanced that the WorlckBaay help a country realize
its own human rights legal obligations (in the instanltat it communicates such a desire),
given that these commitments “have an economic ichpa relevance And that the Bank
should take human rights into consideration whendantry has violated or not fulfilled its
obligations”- again in the instance that they have an economjaich’® However, Dafiino
went further in an internal legal opinion that histdibuted on his last day as General
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Counsel, advancing that the World Bank should diseye in “egrgious situations, where
extensive violations of human rights reach pervagixoportions™ no longer requiring an
economic impact justificatioft His legal opinion, however, would have little impaGiven
long-standing disagreements about human rigliteong Bank staff and leadership, the
opinion was not presented to the Bank’s Board okDlors, representatives in the Legal
Department were reluctant to discuss it openly aghtimemselves, and the succeeding
General Counsel Ana Palacio (20@608) interpeted it as permitting but not requiring the
Bank to act in relation to human rights.

The World Bank’s 1998 publicatiobevelopment and Human Rights: The Role of
the World Bank?® which commemorated the fiftieth anniversary of the Unsar
Declaration of Human Rights, also signaled an increasing imsiginal recognition of
human rights. The report recognized that natiomahgh requires some respect for human
rights, human rights progress in the World Bankigdde measured by the extent to which
ecanomic growth occurs with increased citizen realizataf economic and social human
rights, and that the institution should support bluenan rights goals of the United Nations,
its parent organizatiof. While human rights advocates considered the repargssage to
be “good for public relations but devoid of praetieffect,”® a growing collection of World
Bank research emerged subsequent to its publicatiet advanced a link between the
promotion of civil liberties and rights and stromgeconomicperformance® Also,
subsequent to the report’s publication, Wolfensokimculated a proposal for a
Comprehensive Development Framewark World Bank staff, calling for a “holistic
approach to development” that acknowledged the guotidan of “human and moperty
rights” and a comprehensive framework of laws asoal for equitable developmenit.

The Present: The World Bank’s ‘Right to Health’DBaurse (mid2000s —present)

Over the last decade, there has been renewed aphimas well as pessimism,
concerning the World Bank’s progress in advancirghtébased approaches in health as
reflected in several recent developments.

One of the greatest points of optimism for the athement of rightdased
approaches in the Bank was the establishment ofNtdrelic Trust Fund (NTF) in 2009.
Originally proposed in 2006, it was created wittntobutions from Denmark, Iceland,
Norway, Finland, Sweden, and Germany as an intéimadwledge and learning initiative”
to assist in showing Bank staff how human righ¢sate to their work and goal&.To
overcome initial opposition from the Bank’s lead®is™ lawyers working on the trust
funds’ plan of action strategically advanced arntinmental approach to rights and a focus
on pilot projects instead of advocacy fn institutiorwide human rights polic§® Totaling
$34.8 million, the NTF educates World Bank stafbabhuman rights issues and provides
Bank teams, through a grant program, the finanzied technical support to examine the
role of human rights in téir work. Several of the 122 grants supported by NTF have
explicitly sought to advance ‘right to health” dimose at the Bank by examining the
operationalization of gender in health, considenvitat a human rights approach can offer
maternal and repductive health projects, and producing standaifggactice that add a
human rights perspective in adolescent sexual @pdaductive health projects.

Representing “a break from the Bank’s past leadigr,5¥% Jim Kim’s appointment
as World Bank president in 2012 also created opimamong many global health and
human rights advocates. Unlike past Bank leade thave typically been experts in
finance, economics, or politidskim is a clinician and anthropagist, with extensive
humanitarian global health experiences as théocmder of Partners in Health, and was

1James Wolfensohn was another exception; he wasyelaby training.
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previously a major critic of the World BarfR. Despite expanding the institutional
boundaries of the World Bank’s mand&tand being outspokemihis rhetoric concerning
the “right to health® human rights proponents argue that Kim’s advancamen

institutional discourse on human rights has fakémort86

Some of the criticism toward Kim is associated wikle World Bank’s revision of
its safeguard policies, which he oversaw and madeiaffien August 4, 2016. While the
newly approved Environmental and Social Framewd&&K P’ explicitly references human
rights in its overarching vision statement, itsdamage presents human rights as esdnal
values and is noibinding —excluding any human rights commitments and stand&th
addition, the new policy effectively shifts respdity and liability for harms away from
the Bank and onto borrower countries that ofterk llte political will, as well as the
financial and technical ability, to ensure that ntoning and/or grievance mechanisms
operate effectively to protect vulnerable populaté® Also, the new ESBhifts much of the
World Bank’s due diligence on projects until aftdrey are approve® Despite these
criticisms, ESF incorporated some important refortos the previous ad hoc and
burdensome policies, such as requiring stakehodtezagement throughout the project
lifecycle and placing greater focus on strengthegnirorrower frameworks and capacity
building?! In fact, one of theten Environmental and Social Standards (ESS) eitlylic
addresses the “health, safety, and security riskgl ampacts on projeeaffected
communities” (ESS4), with special attention to verable ppulations??

During the development of the ESF, the World Bartkkanan rights reputation
was significantly tainted by its handling of the digda Transport Sector Development
Project (UTSDP). In 2015, the Bank initially disméd problems reported by tbemmunity
related to community safety, sexual violence, ctalolor, and insufficient compensation for
those who lost land to the projeét. Of particular concern was the sexual abuse and
exploitation of women and children in the commurdgyunmonitoregroject construction
workers, resulting in an increase in unintendedgpencies and women contracting
HIV/AIDS. The Inspection Panel ultimately initiatesn investigatior?? prompting the
Bank to eventually cancel the project, suspendel lending to the government of Uganda,
and institute remediation measuPégspecially concerning to human rights and health
advocates wereahe Bank’s failure to account for the local coxttand accordingly classify
the risk of the projectappropriately, its initialdenial and slow response to serious
allegations raised by the local community, and Ba@k’s absence of a systematic method
for providing support to the individuals impactedthe project®

Finally, the World Bank’s recent support of goveramis to ackeve universal
health coverage (UHC) is favorable to the advanaemef institutional rightsbased
approache¥’ given that UHC may be viewed as rooted in the righhealth, as set out in
the International Covenant on Economic, Social &udtural Rights’® In support of UHC
targets in Sustainable Development Goal (SDG) &, World Bank has committed $15
billion over the next five years to undertakingsmflamental to UH@? Despite this
commitment to UHC, the World Bank is accused of endining the huran right to
universal health care given its promotion of puigdidvate partnerships (PPPs) in health.

A 2016 Independent Evaluation Group report on Healte PPPs found several problems
with the ways in which the Bank has implemented ®RPthe heah sector. Especially
concerning was little evidence demonstrating thePPB actually helped improve access to
health services for poor communiti®din addition, human rights advocates are concerned
with the Bank’s approach to universal healthcemeerage, which involves the creation of
health insurance schemes that allow people to accealthcare facilities, but that works
through insurance schemes that are typically oudjilable to people working in the formal
sector (not the most marginalized imiduals in LMICs working in the informal secto¥?
These advocates prefer a policy of universal health provision, which dictates that a
government guarantees the provision of healthcareices to all, irrespective of income
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and status. Finallyréics raise concerns with the impact that the Babkanket promotion
of performancebased financing has on advancing UHC, given somerging evidence that
it does not necessarily improve the practice ofithe@orkers and the performance of health
facilities.103

FACTORS SHAPING W ORLD BANK RIGHTS-BASED DISCOURSE IN H EALTH

The World Bank’s rightbased discourse in its global health initiativeshaped by several
institutional factors. Five institutional factohsve historically challenged a WorBank
commitment to the issue. Aprincipal barrier to hamrights integration in the World Bank
is the Articles of Agreement. The World Bank’s faling member countries purposefully
restricted its mandate to economic activities asemans to protect countisovereignty. By
explicitly prohibiting the World Bank’s engagemeit political activity, the Articles of
Agreement have historically thwarted the Bank'sdalvement with human rights, which
have been understood as “political consideratioirstérpretaion of the Articles, which is
determined by a majority vote among the Executii@€tors, have not altered with respect
to engagement with human rights issues even aswaiegal counsels have taken no issue
with the World Bank’s engagement with poldicissues such as governance, corruption,
citizen security, justice, and the rule of A Human rights—of all the political issues that
the World Bank engages-continues to be classified as “political’ ratheatheconomic.
Furthermore, the human rightaboo continues to be “policed” within discusssoin the
Executive Board and the broader institution by tlegal Departmenis

A second factor challenging human rights mainstreamconcerns the World
Bank’s institutional culture, which is dominatedhd largely influenced by an economist
perspective. Economists occupy most senior managénpesitions and their way of
thinking reigns, influencing how institutional gsadre crafted and justifications articulated
within the institutionl°6 From an econmist perspective, rights are “perceived as being
rigid, antimarket, and overly Stateentric.©7 Accordingly, there is an uneasy tension in
balancing the World Bank’s inherent aim of efficign(swiftly designing and implementing
projects with little olstructions and impediments) and an explicit comneitrhto human
rights (making these projects participatory, traasgnt, etc.). This institutional culture has
challenged incorporation of human rights into therWd Bank because doing so “forces
employeesnto a struggle between principles and pragmatiemaating a tension between
normative, intangible values and goals, and prattays to solve problemg92

Athird factor challenging the World Bank’s engagemt with human rights is the
lack of knowledg that staff have concerning human rights applwwatiAs reported by the
NTF Progress Report, “World Bank teams..are not wdbrmed about how human rights
could be applied in their work..and are uncertaiowbhow human rights can help provide
better concrete answers . .1°?Evidence of this lack of knowledge was substantlatean
internal 2009 survey, which revealed that World Bataff see human rights as relevant to
their work but are uncertain how to integrate hunreghts in their work. Spefically, the
survey found a staff knowledge gap around the ddins, laws, institutions, and standards
governing human right¥9 While a 2013 followup survey found some improvement in staff
knowledge and awareness of human rightsthe UN Special Rpporteur on extreme
poverty and human rights has noted the persisteftkis challenge: “Human rights are
not well understood by a great many officials withihe Bank. They have a passing
acquaintance, but no real sense of the overalupéct!!2

A fourth factor impeding the World Bank’s engagementhwa rightsbased
approach is country resistance. While some key WBenk stakeholders are supportive of
a formal policy on human rights, other countriestsas China strongly oppose®. Some
counties oppose the World Bank’s engagement in humahtsign the grounds that it
interferes with state sovereignty, while othersises because they already face challenges
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with gender equality and/or accounting for the #rig, basic governance indicator
required by the World Ban®4 These countries are concerned that a rigiesed approach
at the World Bank would expose their human righesards and require them to undertake
rigorous assessments as part of the loan procesadtition, some membemgntries
believe that a formal World Bank endorsement of laumnmights could result in demands for
political “democracy” that could threaten nalemocratic governments and unnecessarily
destabilize states lacking democratic institutidltfkelatedly, thereare some within the
Bank that advance that a human rights discourselsiée be avoided because the World
Bank is already viewed as commanding Western valred interests on neWestern
countries, and that a human rights discourse wotldther complica¢ existing
sensitivities!1®

The final challenge to adopting righbssed principles concerns the World Bank’s
emergent rivalries from other development bankg #ra increasingly being supported by
its traditional backer$’ These new multilateral investment banks (e.g., #séan
Infrastructure Investment Bank and the New DevelepmBank, both launched in 2014)
and emergent national development banks in coustsiech as Brazil, China, and India
currently do not have the same social standardbeadorld Bank. Accordingly, there are
rising suspicions and legitimate fears that the iW&ank will increasingly be swayed from
integrating human rights requirements in their lergdin order to remain competitive and
be perceived as the most efficient iitstion, with the fastest speed of fund disbursemen
and least project requirements offered to countmyrbowerstis

Despite these challenges, three factors are likelgupport the World Bank’s
future engagement in rightsased approaches in its healtlitiatives. The first is the work
of the NTF, which sidesteps the World Bank’s la¢dknstitutional policy on human rights
by improving projectlevel rights protection. Although NTF cannot lobfoy official World
Bank policy changes, it provides an impant platform to increase awareness about human
rights and to showcase the application of a righdsed approach in projects within the
organization. This can be an important catalyst kpamding acceptance for and
operationalization of human rights policy at the MdoBank.

A second factor is the continued NGO pressure anWhorld Bank to engage in
human rights principles in its wo® The World Bank’s development of its initial
safeguard policies in the 1980s is largely attrézlito the pressure &t NGOs applied??
Presently, organizations such as Human Rights Watté International Consortium of
Investigative Journalists (ICIJ), the Bretton Woodmoject, and the Bank Information
Center serve as important accountability mechanibgnmsonitoringand reporting on the
negative impacts that some World Bank projects hawethe human rights of certain
populations. By uncovering the adverse impacts gmhe World Bank projects have on
human rights, these NGOs not only contribute tolioyement of theénstitution’s existing
accountability mechanisms (i.e., the Inspection &@amd the safeguard policies), but they
also help create the evidence for considering aeraative, more sustainable channel of
accountability: an explicit institutional commitmeto human rights.

Finally, the growing body of research within the WbBank that concerns human
rights represents a potential opportunity for gegad/orld Bank engagement. Some of this
research comes out of the World Bank’s Developniedearch Groupyhich has published
studies on the use of legal strategies in bringihgut social change and achieving economic
and social right$?! the determinants of compliance with human rightsaties!?2 the
relevance of human rights indicators for developty@hand the benefits, risks, and
limitations of human rightbased approaches to developm®&»AfThis research builds on
studies conducted by the World Bank in the pastictvthave found large and statistically
significant effects of civil liberties on irestment project rates of retu&#t.Collectively, this
work provides important evidence for the institutito consider a stronger commitment to
human rights in its operations.
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DiscussioN

Despite growing recognition of the relevance of ramrights totis work, the World Bank
continues to lack systematic and formal integratafrrightsbased approaches into its
health policies and programming. The World Banksleing engagement with rightisased
discourse is fundamentally shaped by a deepted fricbn between its legal obligations,
as set out in the Articles of Agreement, and itaring practical mandate, as reflected in
the goals and type of health work that it pursiékile the institution’s NTF, its monitoring
by NGOs, and growing research supporting humantsighmmitments in development are
promising for better integrating rightsased approaches in the World Bank’s health work,
five key institutional factors persist in challengi its advancement: unresolved legal
obligations, the institutin’s economistdominated culture, its staff's lack of knowledge
about human rights application and policy, oppa@sitby some country stakeholders, and
competition with emerging development banks.

Given the World Bank’s historicéégalresistance to a rightsased approach, we
argue for anethical demand for health equity, which may be effectuabgda policy
framework rather than a legal “right to health” apach. Arightsbased approach is often
understood within a legal framework,tWia delineation ofesponsibilities based degal
commitments and liability for satisfying the rightsf individuals through judicial
processe$® In contrast, an ethical approach demarcaeguirements based on moral
obligations and accountability foensuring justice and equity for individuals and
populations.

While the judicialization of the right to health ibeen promoted by some scholars
as a means to secure better health outcomes fants¢ marginalized”we argue that it is
an insufficientand ineffective means to promote health equityh&t World BankFor one,
legal right to health approaches are critiquedrfegularly not empowering individuals, as
intended, and contributing to or reinforcinmaternalistic practice¥8 Because human
rights are considerably dependent on existing societaver relations, human rights
systems have historically benefited those with thaest power2? In fact, maledominant
understandings of human rights are mainstream, states ultimately hold legal powe
over peopld3® Accordingly, powerful actors, including financiaistitutions such as the
World Bank, are prone to reinforce the status gnotheir pursuit of “rightsbased”
approache$lespecially since the most marginalized communisies either at of reach
or lack the power to effectuate legal, rigliased approaches.

Second, and relatedly, legal right to health apph@soften may unintentionally
deepen existing inequalities for access to heahld®¥d For example, right to health
litigation in Brazil has compromised the advancement of headthity because it disregards
resource restraints that can only be supporteth@cost of universality. Accordingly, only
a smallnumber of individuals are granted this omtled right to any benefits over the rest
of the population. Furthermore, health inequityperpetuated where it is often the most
privileged communities that are the ones that axdbe judiciary, an accessibility that
marginalized communities (whose health conditiors@mparately worse and who have
less than adequate access to other social determtsmd health) typically do not posseds.

Third, right to health approaches tend to be-tmpvn and onesizefits-all in
naturel34|n practice, they often pay insufficient attentimncircumstantial social, political,
and historical conditions and tend to genera¥2dn fact, rightbased approaches are
critiqued for often detracting from implementatitwmhen policy making becomeasn end
in itself and does not follow its operationalizatiom a culturally sensitive manne®®

Accordingly, we contend that an ethical demandHerlth equityrather than a
legal demand for a right to heaithwill better enable the Bank to deliver improved hka
development outcomes, given that it is in line witke Bank’s political economy perspective
and transcends the identified challenges that hpersistently impeded institutional
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advancement of rightbased approaché¥.In line with its poliical economy lens, the
World Bank is designed to implement structural nvBntions to advance ethical demands
for health equity- interventions that change finances, incentives, poder systems often
well beyond the health sect&® Furthermore, the Widd Bank is in the best position to
effectuate policyrather than legal changegiven its significant engagement with and
influence on policymakers in LMICs, representingivas ministriesi3®Finally, application

of an ethical approach to health equiyri accordance with current World Bank reforms
and initiatives. This includes the NTF, which iopibited from advancing legalistic right
based modifications to Bank policy, but has beestrimmental to creating normative change
in the institution by budling knowledge and best practices around the ipooation of
right-based principles in the institution’s programmirnielatedly, the World Bank’s
implementation of its new Social and Economic Framek—a policy, not legal,
framework—will be instrumentalto advancing ethical, rather than legal, demands fo
health.
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International Health Assistance and Human Rights inEthiopia

Hiwote Fantahun

This article examines the responsibility of exterfisnders to ensure respect for human
rights in their health assistance in highly repriess and politicized countries, using
Ethiopia as a case study. Ethiopia’s experiencpasticularly instructive, ast is highly
dependent on international assistance for healtihd auled by one of the most repressive
regimes in the world today. International assistaneven though has played a vital role
in improving health outcomes in Ethiopia, has besntool to dscriminate among
populations based on their political affliction, asvealed by research findings on major
World Bankadministered programs. Bank safeguards were inad¢guo prevent or
detect such discrimination. The article recom mettag health progam funders consider
countries’ enabling legal and policy environment asmajorfactor intheir funding
decisions, recognizing the importance of a holisggproach to human rights to protect the
right to health.

Ethiopia is one of the top recipientsioternational health assistance, yet also one ef th
world’s most repressive countrie§he question, then, is whethein such a repressive
regime—health assistance can be provided in a way thabisundermined by the political
repression. The answemt least for Ethiopia, is that it cannot. This commbary
demonstrates how health aid is politicized, and lawor approaches to accountability are
insufficient in Ethiopia, and, indeed, undermineddonors taking a technical rather than
political framing to the issue. Yet, there are steps providerssisdance could take to lessen
the risk of aid being misused.

HUMAN RIGHTS AND RIGHT TO HEALTH IN ETHIOPIA

Ethiopia has ratified major international treatieognizing civil, political, andsocio
economic right$. The Ethiopian constitution obliges the governmett allocate ever
increasing resources fpublic healthand other social services with equal access toyever
citizen.”™ Yet, domestic legislation that runs counter to mm@tionaland constitutional
human rights obligations of the staserve the government as a tool to crush dissent,
suppress freedom of expression, and frustrate hurghisrelated work in the country.

INTERNATIONAL HEALTH ASSISTANCE

From emergency food aidotagricultural imputes, from primary education tailding
government institutions, aid to Ethiopia is an eadm worth billions of dollars.
International health assistance has played araialduring the past two decades in helping
Ethiopia improve helth outcomes$.Even thouglthe total national health expenditure has
increased, government’s contribution is declinirsgibstituted by international health
assistancé.

International cooperation is sanctioned by inteforaal human rights lawThese
instruments do not explicitly state the nature listduty, although principles governing
extraterritorial obligations requiregt the very least, that it should not contribute to
impairing people’s right8. This commentary focuses on ndaliscrimination and
accountability, two core principles of the righthealth, in relation World Banled mult
donor projects that have been implemented in Etlaioper the past ten years.
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International Health Assistance: Discrimination

In 20142015, Ethiopa received US $3.6 billion in Official Development
Assistance, a quarter of which was allotted forltte&The World Bank’s contribution ($0.8
billion) for the same period is the highest of dngder, followed by that of the United States
($0.7 billion)and the United Kingdom ($0.5 billiody. The Bank plays an important role
in setting the framework for donor engagement tlgtoits country partner strategy (CPS),
and in administrating their contributions to jojmtograms.

Among active multidonor programs led by the World Bank is the Promg®asic
Services (PBS) program. The PBS, now in its thiedation (which runs until January 2019),
was first approved in May 200%.PBS was established partly with the objective of
preventing “a reversal in gains made in human dgwelent (through) delivery of critical
basic services to the poor..in the midst of politigipvernance and macroeconomic
fragility.”2 The program annually transfers an average of $liobilto the federal
government in block grant®rojects under this program, designed to suppaztddlivery
of service in the agriculture, education, healtndaroad sectors, are implemented
nationwide.

A second World Ban#ted project, the Productive Safety Net Program (P8N
launched in 2005red running until 2020, providing regular food orstatransfers to food
insecure households in chronically food insecurgriits benefiting more that 8 million
peoplel® The program channels on average half a billion atslito the government
annually.

Human Right Watch have published a series of ingasive reports that outline
how the Ethiopian government utilizes PBS, PSNPW, ather similar programs as political
weapons to control the population, punish dissamtgd undermine political opponents.
These reports record systemic exclusion of peopdenfaccessing emergency food aid,
agricultural imputes, and farmland based on the@alr and perceived political
membershipg?

The PBS also supports Ethiopia’s flagship healtteegion program, paying ¢éh
salaries of the 38,000 community health workers wloodoorto-door to deliver health
services such as immunization; malaria, TB, and HNévention and control; family
planning; and civic educatioft. These workers receive mandatory political instrocs
from the ruling party two evenings per mortfiMore disturbingly, perhaps, allegations of
discriminatory population control through loragting contraceptive and deceptive
sterilization targeting the ethnic Amhara women lheeoming frequent. The regi, which
is predominately inhabited by the Amhara, arguahly most politically disfavored group
under the current regime, exhibits the highest kptaf contraceptives of all the nine
regions of the country, other than the capital éithdis Ababal’ Scholars are calling for a
thorough and impartial investigation to the allagas 8

International Health Assistance: Accountability

Monitoring and evaluations mechanisms implementedlie PBS focus mainly
on administrative and financial aspects of@auntability. The 2002011 World Bank
country assistance strategy introduced social actahility mechanisms to improve the
interface with governmen. The Bank’s Independent Evaluation Group concludeat t
such schemes are of limited impact in the contéxestrictive laws governing the media
and civil society??

The World Bank implements social and environmestdéguards with the
objective of preenting and mitigating undue harm to people andrteavironment in
development processes. The current safeguardamecned with forests, pest control,
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dam safety, natural habitat, involuntary resettletyand indigenous people. However,
only theindigenous people safeguard has an explicit humansgighblicy objectivell

In September 2012, 26 representatives from the Anc@mmunity in the
Gambela region challenged the PBS Il before therld/®ank Inspection Panét. They
claimed that the World Bdnis responsible for forceful eviction from theand by PBS
sponsored Ethiopian government officials. The Pasredicated the Bank of wrongdoing,
affirming that the eviction was conducted under eparate government villagization
program, which happens to run concurrently with RBSThe Panel, however, recognized
the failure of the program to trigger the Bank'ppéipable safeguard on protecting the rights
of indigenous peoples at the appraisal and dummglémentation of PBS IIl.

CONCLUSION

The World Bank monetary and technical assistanceldéeeloping countries is of vital
importance to economic progress and human developm¥et, respect for fundamental
human rights is a necessary condition for developme

Despite a decade of doubtgit economic growth, Ethiopia is unable to
adequately feed several million of its people. Bogernment’s brutal response to citizens’
attempt to exercise their civil and political righdften results in destruction of resources
and livelihoods, putting sial development gains at risk of reversal. PBS wa®action
from the international donor community to preventls setback in the aftermath of the
landmark 2005 national election. Adecade latehjiftia is currently experiencing similar
unrest, whichhas already claimed hundreds of livés.

The World Bank should thoroughly incorporate humidghts into its social
safeguard mechanisms. Such mechanisms would emnlablBank to assess national laws
and policies in terms of the Bank’s ability to opgg h a manner that is consistent with
these universal obligations. For example, the idtration of Civil Society law by the
Ethiopian government has not only unduly limite@éddom of association but also the
integrity of the social accountability mechanisimsplemented by PB% Human rights
safeguards would have led the Bank to pressurgolvernment to revise such legislation,
or discouraged passing it in the first place. leimational assistance providers continue to
support the Ethiopian governmentitiv no mechanism to challenge its human rights
records, their actions will contribute to contingjrdeepening repression in the country.
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